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July 13, 2009 RACKEMANN

STRATEGIC CONSULTING, INC.

160 Federal Street

Boston, Massachusetts 02110

Phone: 617/951-1146 « Fax; 617/542-7437
e-mail: sdavis@rackemann.com

Honorable lan A. Bowles, Secretary
Executive Office of Energy and Environmental Affairs

100 Cambridge Street, Suite 900
Boston, Massachusetts 02114 R[B{\“E‘.
Attention: Richard Bourre - MEPA Office - JuL 1 3_2009‘

Re: Request for Advisory Opinion — Routine Maintenance “ “EP A
Periodic Opening of Oyster Pond — Edgartown, Massachusetts

Dear Secretary Bowles:

My client, The Pohogonot Trust (the “Trust”), is the owner of a large tract of land in Edgartown
in the area known as Pohogonot, lying generally between Oyster Pond and Job’s Neck Pond,
including the barrier beach at Oyster Pond. Since at least 1909, the Trust and its predecessors
have opened the Pond to the sea several times a year to reduce water level and maintain
salinity in the Pond. | request an advisory opinion under the provisions the Massachusetts
Environmental Policy Act (“MEPA") Regulations at 301 CMR 11.01(6) as to whether the periodic
opening of Oyster Pond to the sea is a Routine Maintenance project and thus exempt from the
MEPA review thresholds.

Background

The shareholders of the Trust are descendants of George D. Flynn and Elizabeth D. Flynn, who
purchased the Pohogonot property in 1909. The Trust and its predecessors have been
involved in opening Oyster Pond since George D. Flynn’s purchase of Pohogonot. License No.
1219 was issued to Elizabeth D. Flynn and the Watcha Club (a riparian owner on Oyster Pond
at the time) under the provisions of MGL c. 91 to cut and maintain an opening to connect
Oyster Pond with the sea by the Massachusetts Department of Public Works on October 28,
1930 (the “DPW License”), and the DPW License remains in effect. The DPW License was
recorded with Dukes County Registry of Deeds in Book 182, Page 181 and is included as
Attachment 1. After the death of Elizabeth D. Flynn in 1951, the Pond was opened by the Flynn
family and, since the death of George D. Flynn, Jr. in 1991, by the Trust. For the last two
decades or more, the openings also have been made in consultation with the Edgartown
Shellfish Constable.

On May 21, 2009, the Trust received an Order of Conditions (the “Order”) from the Edgartown
Conservation Commission to continue the routine opening of the Pond. Special Condition 10
indicates that the “...order shall be considered a maintenance permit and shall be in effect for a
period of five years from the date of issue. At the end of this period, the applicant may apply for
renewal.” The Order (File Number SE020-1172) is included at Attachment 2, along with an
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April 2, 2009, letter from the Natural Heritage and Endangered Species Program (the “NHESP”)
referred to in the Order. Together, the Order and the NHESP letter set stringent conditions on
the opening of the Pond to protect wetland resources and endangered species. The Order has
been appealed to the Massachusetts Department of Environmental Protection (the “MassDEP”)
by some abutters to Oyster Pond, likely as part of an unrelated access dispute. As a result, the
MassDEP issued a letter on June 17, 2009 indicating that action on a Superseding Order would
be stayed until MEPA review is completed. That letter is included as Attachment 3.

Project Description

Oyster Pond has been opened to the sea an average of four to five times a year for at least 100
years. The initial opening is usually in March. it often is opened again in May or June and then
again in the summer or fall and as late as November or December. The timing of the opening
is arranged in consultation between the Trust and the Edgartown Shellfish Constable, Paul
Bagnall. He regularly samples the salinity level of the Pond. Openings are scheduled when the
salinity of the water is low, when the water level of the Pond is approximately four feet above
Mean Low Water, and (if possible) when the wind is from the north on a falling tide with calm
seas.

The opening is dug by Watercourse Construction with an excavator, as illustrated in Attachment
4. The contractor selects a position to dig an 8-foot wide trench in the middle of the section of
beach where there are no dunes, casting the excavate to the west. A small portion of beach at
the Pond edge is left to serve as a dam while the channel is cut. The contractor then breaches
this last area of sand to let the Pond run to the sea. The water running from the Pond pulls
sand from the channel into the sea, eventually resulting in a channel about fifty feet wide. The
Pond continues to drain until the water level is near to Mean Low Water, and the next high tide
brings ocean water into the Pond. The first trench of the year runs roughly 200 feet between
the ocean and the Pond shore. Subsequent openings routinely are dug along the remains of
the previous opening channel. This usually requires a trench only about 100 feet long. The
opening to Oyster Pond closes naturally due to the prevailing easterly currents along the south
shore of the island. This occurs in as few as three days, but may take a month or more.

Effects of Opening Oyster Pond

The opening of Oyster Pond by excavating a channel across the barrier beach has been
performed for at least a century, and probably for centuries more. It is generally believed that
the English settlers learned to cut such openings from the Native Americans, and openings
routinely have been cut at Edgartown Great Pond, Tisbury Great Pond, and Chiimark Great
Pond, in addition to Oyster Pond. These openings are for the purpose of maintaining the
salinity of the ponds, supporting salt water fish and shellfish (oysters, clams, blue crabs, white
perch, etc.). These openings also aid the migration of herring and eels to the fresh water coves
of the ponds. By its very name, it appears that Oyster Pond has had a salt water/brackish
ecosystem since the earliest settlement of Martha’s Vineyard. Oyster Pond routinely has been
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opened to the sea to maintain the salt water/brackish ecosystem for well over 100 years.
Failure to open Oyster Pond over a period of time would alter the salt water/brackish environ-
ment that currently exists.

Maintaining the level of Oyster Pond by opening it to the sea has the ancillary benefit of
protecting upland banks and Pond shores from flooding, preventing intrusion of groundwater
into septic systems and leaching fields, and preventing flooding of cellars of the houses around
the Pond, which will eventually occur if the Pond is not opened. The periodic flushing of Oyster
Pond from the opening also helps to remove nitrogen from the Pond. Just these concerns have
led to the issuance of two Emergency Orders to open the Pond this year (on April 16 and June
5, 2009) and may lead to others, given the unusual rainfall rate so far this summer. The two
Emergency Certification Forms, which lay out the negative effects of high water in the Pond,
are included as Attachment 5.

Finally, the opening of the Pond has few adverse effects and those are well-mitigated. The
wetland vegetation communities around the Pond are adapted to the current salinity regime
and, in fact, would be altered by failing to open the Pond. There are no public water supplies in
the vicinity of Oyster Pond. The residences around Oyster Pond are served by private wells,
which are set back from the shore. Groundwater hydrology is such that the fresh water aquifer
runs to the Pond (even more so when the water level is lowered from the opening), and there is
no known intrusion of salt water into private wells from Oyster Pond. And, as can be seen in
Attachment 2, the conditions attached to the Order protect wetland resources and the shore
birds that use the beach area for nesting.

Discussion

Granting of a Superseding Order of Conditions for the opening of Oyster Pond ordinarily would
meet the MEPA review threshold at 301 CMR 11.03(3)(b)1.a for “alteration of a coastal dune,
barrier beach or coastal bank.” However, 301 CMR 11.03 indicates that “[t]he review thresholds
do not apply to...Routine Maintenance;” which is defined at 301 CMR 11.02 as:

‘Any maintenance work or activity carried out on a regular or periodic basis in a
manner that has no potential for Damage to the Environment or for which per-
formance standards have been developed that avoid, minimize, or mitigate po-
tential environmental impacts to the maximum extent practicable.”

This definition establishes a two-prong test. The first prong asks whether the activity has been
carried out on a regular or periodic basis. The second prong asks whether the activity has the
potential to damage the environment or, alternatively, whether it is subject to appropriate
performance standards. As regards the first prong, the opening of Oyster Pond, as noted, has
been carried out regularly several times a year for over 100 years. As regards the second
prong, the opening has little or no potential for Damage to the Environment, since the Pond has
long since adapted to the salinity regime supported by the opening. In fact, failure to open the
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Pond would have much more serious negative effects than continuing the historic practice.
Even if there were a small potential for negative effects, the opening meets the second prong of
the test because it is the subject of performance standards in the Order and in the NHESP
letter which protect resources to the maximum extent practicable. It is to be expected that
these performance standards will be reflected in the Superseding Order of Conditions, as well.

| hope that you will agree with this analysis, issue an Advisory Opinion that the opening of
Oyster Pond is Routine Maintenance, and allow the MassDEP to act on the Superseding Order
promptly without the requirement for filing an Environmental Notification Form.

| would be pleased to answer any questions that you may have on this Request and to provide

any additional information that you may need. | can be reached by telephone at 617/951-1146
or by e-mail at sdavis@rackemann.com.

Singerely,

Steven C. Davis

Enclosures: Attachment 1 — DPW Chapter 91 License No. 1219
Attachment 2 — Order of Conditions SE020-1172 and
NHESP Letter of April 2, 2009
Attachment 3 — MassDEP Letter of June 17, 2009
Attachment 4 — Plan and Profile of Oyster Pond Opening dated March 16, 2009
Attachment 5 - Emergency Certification Forms of April 16 and June 5, 2009

Cc: Eric L. Peters, Pohogonot Trust
Brian M. Hurley, RS&B
Tena Davies, MassDEP SERO
Scott Melvin, NHESP
Paul Bagnall, Edgartown Shellfish Constable
Edgartown Conservation Commission
Richard Friedman and the Trustees of the Oyster Pond EP Trust

SCD/sd
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ATTACHMENT 1
DPW Chapter 91 License No. 1219
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ATTACHMENT 2
Order of Conditions SE020-1172 and
NHESP Letter of April 2, 2009
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Maséachusetﬁs Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

DEP File Number:

NN

Bk: 1180 Pg: 615  Doc: ORD

A. General Information

Important Erom: qacfimn Page: 10f8  05/27/2008 01:48 PM
When filling rom: 1. Conghrvation Commission
out forms on

the computer, 2. This issuance is for (check one): X1 Order of Conditions [J Amended Order of Conditions
use only the _

tab key to 3. To: Applicant:

move your .

cursor - do not The Peo lnaq net TWS’I’ Yo Erc Pelss, Esq -

use the retum a. First Name b. Last Name ¢.Company |

key. Po. Box W

@ d. Malling Address
_Edéghw\ MA 025 24
a. CityJown f. State g. Zip Code

IHA" 4. Property Owner (if different from applicant):

a. First Name b. Last Name c. Company

d. Mailing Address

e. City/Town f. State g. Zip Code

5. Project Location:
Oysier Pead Basmier Beacu Edcrnwn
a. Strebt Address b. City/Town/
Y2 . lol

¢. Assessors Map/Plat Number d. ParcelLot Number ! ° ! /

Latitude and Longitude, if known (note: NY)® 20' 69" W70°3¢ 09’

electronic filers will click for GIS locator): e. Latitude {. Longitude
6. Property recorded at the Registry of Deeds for (attach additional informaticn if more than one parcet):

Doke s
a. County b. Certificate (if registered land)
120 21

¢. Book d. Page
7. Dates: a. Date Notice of Intent Filed b. Date Public Hearing Closed ¢. Date of Issuance
8. Final Approved Plans and Other Documents (attach additional plan or document references as

needed):

Raulrer 'gu-sh o ?‘~’—~ ‘P
a. Plag Title
LMA gu( v q u\.(
b. Prepared Ey c. Signed and Stamped by
\oe Mureh 2 009
d. Final Revision Date e. Scale
f. Additional Plan or Document Title ( g. Date
- Soo (+2€ 2317.506 262.¢0
9. Total WPA Fee Paid: a. Tolal Fee Paid b. State Fee Paid c. CRy/Town Fes Paid
locod <

weoaformb.doc « rev. 8/30/04 Pags 1of B
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 — Order of Conditions _ Se20 -7
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

DEP File Number:

B. Findings

1. Findings pursuant to the Massachusetts Wetlands Protection Act:

Following the review of the above-referenced Notice of Intent and based on the information provided
in this application and presented at the public hearing, this Commission finds that the areas in which
work is proposed is significant to the following interests of the Wetlands Protection Act. Check all that

apply: )
a. [] Public Water Supply b. [ Land Containing Shelffish c. E/Prevention of Pollution

d. [ Private Water Supply e. [® Fisheries f D/ﬁ;cg::?on of Wikilife

9. [0 Groundwater Supply h. [ Storm Damage Preventioni. [="Flood Control
2. This Commission hereby finds the project, as proposed, is: (check one of the following boxes)

Approved subject to:

[ the following conditions which are necessary in accordance with the performance standards set forth
in the wetlands regulations. This Commission orders that all work shall be performed in accordance
with the Notice of Intent referenced above, the following General Conditions, and any other special
conditions attached to this Order. To the extent that the following conditions modify or differ from the
plans, specifications, or other proposals submitted with the Notice of Intent, these conditions shall
control.

Denied because:

[J the proposed work cannot be conditioned to meet the performance standards set forth in the wetland
regulations. Therefore, work on this project may not go forward uniess and until a new Notice of Intent is
submitted which provides measures which are adequate to protect these interests, and a final Order of
Conditions is issued. A description of the performance standards which the proposed work cannot
meet is attached to this Order.

O the information submitted by the applicant is not sufficient to describe the site, the work, or the effect
of the work on the interests identified in the Wetlands Protection Act. Therefore, work on this project may
not go forward unless and until a revised Natice of Intent is submitted which provides sufficient information
and includes measures which are adequate to protect the Act's interests, and a final Order of Conditions
is issued. A description of the specific Information which Is lacking and why it is necessary is
attached to this Order as per 310 CMR 10.05(6)(c).

Inland Resource Area Impacts: Check all that apply below. (For Approvals Only)

Proposed Permitted Proposed Permitted
Resou r . .
ree Area Alteration Alteration Replacement  Replacement
3. D Bank a. linear fest b. linear feet c. linear foet d, linear feet
4. [] Bordering Vegetated

Wetland a. square feet b. square feet c. square feet d. aquare feet
5. [] Land Under - Tootl X

Waterbodies and 8. square b. square feet c. square feet d. square feet

Waterways

. cu.yd dredged f. cu.yd dredged

wpeformS.doc - rev. 8/30/04 Page2cf 8




Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

Bk: 01180 Pg: 617

DEP File Number:

WPA Form 5 — Order of Conditions SE24-1172-
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40
B. Findings (cont.)
Proposed Permitted Proposed Permitted
Resource Area Alteration Alteration Replacement Replacement
6. [] Bordering Land Subject
to Flooding a. square feet b. square feet ¢. square feet d. square feet
Cubic Feet Flood '
Storage e. cubic feet f. cubic feet g. cubic fest h. cubsic feet
7. [ Isolated Land Subject
to Flooding a. square feet b. square feet
Cubic Feet Flood
Storage c. cubic feet d. cubic feet e. cubic feet f. cubic feet
8. D Riverfront area a. total sq. feet b. total sq. feet
Sq ft within 100 ft c. square feet d. square feet
Sq ft between 100-200 ft o. square feet f. square feet

Coastal Resource Area Impacts: Check all that apply below. (For Approvals Only)

9. [ Designated Port
Areas

10. [J Land Under the
Ocean

1. Q/Barn'er Beaches

12, IQ/Coastal Beaches

13. Coastal Dunes

14, Coastal Banks

Rocky Intertidal
Shores

Salt Marshes

Land Under Salt
Ponds

15,

16.

o0 Og o

17.

18.

O

Land Containing
Shellfish

18. Fish Runs

0

20. w Land Subject to
Coastal Storm Flowage

wpalomS.doc « rev. 830/04

Indicate size under Land Under the Ocean, below

a. square feel b. square feet

¢. cu.yd dredged d. cu.yd dredged

Indicate size under Coastal Beaches and/or Coastal Dunes below

a. square feet b. square feet ¢. cly nourishmt. d. cly nourishmt.
a. square feet b. square foet c. ¢/y nourishmt. d. c/y nourishmt
a. linear feet b. linear feet

a. square fost b. square feet

8. square feet b. square feet ¢. square feet d. square feet

a. square feet b. square feet

¢. cu.yd dredged d. cu.yd dredged

8. square feet b. square feet c. square feet d. square feet

Indicate size under Coastal Banks, inland Bank, Land Under the
Ocean, and/or inland Land Under Waterbodies and Waterways,
above

a. cu.¥_d dredged b. cu.yd dredged

a. square feet b. square feet

Page 38




Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 — Order of Conditions SE2e-1172
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Bk: 01180 Pg: 518

DEP File Number:

C. General Conditions Under Massachusetts Wetlands Protection Act

{only applicable to approved projects)

1.

wpaform5.doc « rav. 8/30/04

Failure to comply with all conditions stated herein, and with all related statutes and other regulatory
measures, shall be deemed cause to revoke or modify this Order.

The Order does not grant any property rights or any exclusive privileges; it does not authorize any
injury to private property or invasion of private rights.

This Order does not relieve the permittee or any other person of the necessity of complying with all
other applicable federal, state, or local statutes, ordinances, bylaws, or regulations.

The work authorized hereunder shall be completed within three years from the date of this Order

unless sither of the following apply:

a. the work is a maintenance dredging project as provided for in the Act; or

b. the time for completion has been extended to a specified date more than three years, but less
than five years, from the date of issuance. If this Order is intended to be valid for more than three
years, the extension date and the special circumstances warranting the extended time period are
set forth as a special condition in this Order.

This Order may be extended by the issuing authority for one or more periods of up to three years each
upon application to the issuing authority at least 30 days prior to the expiration date of the Order.

Any fill used in connection with this project shall be clean fill. Any fill shall contain no trash, refuse,
rubbish, or debris, including but not limited to lumber, bricks, plaster, wire, lath, paper, cardboard,
pipe, tires, ashes, refrigerators, motor vehicles, or parts of any of the foregoing.

This Order is ‘not final until all administrative appeal periods from this Order have elapsed, or if such
an appeal has been taken, until all proceedings before the Department have been completed.

No work shall be undertaken until the Order has become final and then has been recorded in the
Registry of Deeds or the Land Court for the district in which the land is located, within the chain of title
of the affected property. In the case of recorded land, the Final Order shall also be noted in the
Registry’s Grantor Index under the name of the owner of the land upon which the proposed work is to
be done. In the case of the registered land, the Final Order shall also be noted on the Land Court
Certificate of Title of the owner of the land upon which the proposed work is done. The recording
information shall be submitted to this Conservation Commission on the fonm at the end of this Order,
which form must be stamped by the Registry of Deeds, prior to the commencement of work.

A sign shall be displayed at the site not less then two square feet or more than three square feet in
size bearing the words,

*Massachusetts Department of Environmental Protection” [or, “MA DEP"]
“F“e Numbe,r M

Page 4o 8
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

Bk: 01180 Pg: 519

DEP File Number:

WPA Form 5 — Order of Conditions SEZ2 -T2
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 :

C.
10.

1.

12.

13.

14.

15.

16.

17.

wpalomS.doc ¢ rev, 6/30/04

General Conditions Under Massachusetts Wetlands Protection Act

Where the Department of Environmental Protection is requested to issue a Superseding Order, the
Conservation Commission shall be a party to all agency proceedings and hearings before DEP.

Upon completion of the work described herein, the applicant shall submit a Request for Certificate of
Compliance (WPA Form 8A) to the Conservation Commission.

The work shall conform to the plans and special conditions referenced in this order.

Any change to the plans identified in Condition #12 above shaill require the applicant to inquire of the
Conservation Commission in writing whether the change is significant enough to require the filing of a
new Notice of Intent.

The Agent or members of the Conservation Commission and the Department of Environmental
Protection shall have the right to enter and inspect the area subject to this Order at reasonable hours
to evaluate compliance with the conditions stated in this Order, and may require the submittal of any
data deemed necessary by the Conservation Commission or Department for that evaluation.

This Order of Conditions shall apply to any successor in interest or successor in control of the
property subject to this Order and to any contractor or other person performing work conditioned by
this Order.

Prior to the start of work, and if the project involves work adjacent to a Bordering Vegetated Wetland,
the boundary of the wetland in the vicinity of the proposed work area shall be marked by wooden
stakes or flagging. Once in place, the wetland boundary markers shall be maintained until a Certificate
of Compliance has been issued by the Conservation Commission.

All sedimentation barriers shall be maintained in good repair until all disturbed areas have been fully
stabilized with vegetation or other means. At no time shall sediments be deposited in a wetland or
water body. During construction, the applicant or his/her designee shall inspect the erosion controls
on a daily basis and shall remove accumulated sediments as needed. The applicant shall immediately
control any erosion problems that occur at the site and shall also immediately notify the Conservation
Commission, which reserves the right to require additional erosion and/or damage prevention controls
it may deem necessary. Sedimentation barriers shall serve as the limit of work uniess another limit of
work line has been approved by this Order.

Special Conditions:

__%ee aticleed 7 S -\

PageSof 8
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Plans
Title: Date: Signed & Stamped by: On file with:

Barrier Beach Opening 16 March 2009  Vineyard Land Surveying Commission

1. This order permits the excavation of a channel for the periodic opening of Oyster Pond to the
Atlantic Ocean as described in the Notice of Intent and attachments and as shown on the above-
captioned plan.

2. The Commission finds this channel necessary for the continued health of the pond and to
increase salinity for the benefit of Oyster Pond fisheries, to facilitate the introduction of alewife
and other finfish, to flush nitrogen out of the pond, and to negate the possible threats to human
health and safety due to compromised septic system and flooded basements.

3. For any change in approved plans or work, the applicant shall file a new Notice of Intent or
inquire, in writing, of the Conservation Commission whether the change is substantial enough to
require a new filing.

4. It is the responsibility of the applicant to ensure that all conditions of this order are complied
with. The contractors are to be provided with copies of this order and referenced documents
before any work begins on site.

5. The applicant shall inform the Conservation Commission or its agent 48 hours in advance of
the anticipated work dates.

6. The conditions outlined in the letter from the Division of Fisheries and Wildlife dated 2 April
2009 shall be considered part of this order.

7. A representative of the Pohogonot Trust shall consult with the Edgartown Shellfish Constable
prior to each periodic opening of Oyster Pond. After the Shellfish Constable determines that an
opening is appropriate, the opening - depending on wind, tide and other atmospheric conditions -
shall take place approximately seven days after the determination.

8. Traditionally, the pond is opened four to five times a year between the months of March and
December.

9. The Trust shall inform the riparian owners of the timing of the openings. The Trust and the
Shellfish Constable shall have final authority to proceed with the opening, at their sole
discretion, should they determine that such opening is necessary and appropriate.

10. This order shall be considered a maintenance permit and shall be in effect for a period of
five years from the date of issue. At the end of this period, the applicant may apply for renewal.
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 — Order of Conditions _SE26- W1
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

DEP File Number:

D. Findings Under Municipal Wetiands Bylaw or Ordinance

1. Furthermore, the ‘%émﬂ hereby finds (check one that applies):
Conseg¥ation Commission

2 O 4 that the proposed work cannot be conditioned to meet the standards set forth in @ municipal
ordinanece or bvlaw specifically:

a. Municiphl Ordinance or Bylaw T b. Citation

Therefore, work on this project may not go forward unless and until a revised Notice of Intent is
submitted which provides measures which are adequate to meet these standards, and a final Order of

W issued.
3. that the following additional conditions are necessary to comply with a municipal ordinance or
bylaw.

a. Municipal Ordinance or Bylaw b. Citation

The Commission orders that all work shall be performed in accordance with the following conditions
and with the Notice of Intent referenced above. To the extent that the following conditions modify or
differ from the plans, specifications, or other proposals submitted with the Notice of intent, the
conditions shall control.

If you need more

space for
additional
conditions,
select box to
attach & text

document D

¢. The special conditions relating to municipal ordinance or bylaw are as follows:

S“- a—\"%-cln-c.A

E. Issuance

This Order is valid for three years, unless otherwise specified as a special condition pursuant to General
Conditions #4, from the date of issuance.
27 Meu 2004

1. Date of issuande
Please indicate the number of members who will sign this form:
This Order must be signed by a majority of the Conservation Commission. 2. Number of Signers
The Order must be mailed by certified mail {return receipt requested) or hand delivered to the applicant. A
copy aiso must be mailed or hand delivered at the same time to the appropriate Department of
Environmental Protection Regional Office, if not filing electronically (see Appendix A), and the property
owner, if different from applicant.

X eAd ]
s o Goths.
X %a/ﬂ' @%C
Ll P ravinec

wpafomS.doc « rev. G/30/04 Pagebl8
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions SE20 - W2

DEP File Number:

Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

E. Issuance (cont)

Notary Acknowledgement
Commonwealth of Massachusetts County of b"u‘

; 0™ Muu 2009
On this Day of Month \ Year

Before me, the undersigned Notary Public, personally appeared

. Rober Avakioa

Name of Document Signer

proved to me through satisfactory evidence of identification, which was/were
PERSONAL KNOWLEDGE OF IDENTITY

Description of evidence of identification

to be the person whose name is signed on the preceding or attached docurnent, and acknowledged to
me that he/she signed it voluntarily for its stated purpose.

As member of Cityfl'm:l“ Lol Cons tion Commission
Sigfature of Notary Public
Lica C-Movsisen
Printed Name of Notary Public

Ul Moy 20i2—

: \P_}é@e’notary seal and/or any stamp above Wy Cormission Expires (Date)

-1E'f1iS/Oder is issued to the applicant as follows; '
by hand delivery on [ by certified mail, retum receipt requested, on

24 Mu-1 2LooA

Date

F. Appeals

The applicant, the owner, any person aggrieved by this Order, any owner of land abutting the land subject
to this Order, or any ten residents of the city or town in which such land is located, are hereby notified of
their right to request the appropriate DEP Regional Office to issue a Superseding Order of Conditions.
The request must be made by certified mail or hand delivery to the Department, with the appropriate filing
fee and a completed Appendix E: Request of Departmental Action Fee Transmittal Form, as provided in
310 CMR 10.03(7) within ten business days from the date of issuance of this Order. A copy of the request
shall at the same time be sent by certified mail or hand delivery to the Conservation Commission and to
the applicant, if he/she is not the appellant.

Date

The request shall state clearly and concisely the objections to the Order which is being appealed and how
the Order does not contribute to the protection of the interests identified in the Massachusetts Wetiands
Protection Act, (M.G.L. c. 131, § 40) and is inconsistent with the wetlands reguiations (310 CMR 10.00).
To the extent that the Order is based on a municipal ordinance or bylaw, and not on the Massachusetts

Wetlands Protection Act or regulaﬂom partment has no gppellate juriégigcltsi@

wpalormS.doc + rev. 6/30/04 g ’ Page 7 of 8




04/09/2009 09:39 FAX 508 693 8830 ERIC L PETERS Aoz

€ uttmisas sl of Alerssen o i ?%Wno w b
] ] . ¢ c? .

Division of Voo AP R 2005
[ ] [ ] - [

Fisheries & Wildlife

Wayune F. MacCallum, Director

MassWildlife

April 2, 2009

Edgartown Consarvation Comnmission
P. O. Box 1065
Ldgartown, MA 02339

The I'chogonot Trust
c/a FEric Peters, Lisq.
I'O. Box 1117
Edgartown, MA 02539

RE: Projecl Location: "~ Qysler 'ond Barrier Beach
Project Description: To periodically open Oyster Pond (o the Ocean by making a cul
in the barrier beach
DL Wellands Fie No ¢ 020 1172
NHESP File No. : 09-26421

Dear Commissioners and Applicant

The applicant listed above has submitted a Nolice of Intent and site plans (dated 3/16/2009) to the Natural
Heritage & Fndangered Species Program (NHFSP) of the Massachusetts Division ol Fisheries & Wildlife, in
compliance with the rare wilditfe species section of the Massachuselts Wetlands Protection Act Regulations (310
CMR 10.37 & 10.59).

Based on a review of the information that was provided and the information conlained in our catabase, the
NHESI® has determined Lhal this project, as currently praposed, wi]l occur within the ackual habitat of the
following state-listed species

Scientific Name = ____Common Name __ ._ Taxonomic Graup State Status
Charadrivs miclodus Tiping Plover Bud Threatened®
Sternula antillarum Teasl Tern Bird Spedial Concern
Sterna hirundo Common Tern Bird __ Spedal Concern

These species are slate-hsted in accordance with the Massachusetts Endangered Species Act (MESA, ML
¢13TA) and it's implementing regulations (321 CMR 10.00). *The Piping Plover is also federally pratected as
“Threatened” pursuant lo the U S, Endangered Species Act (FSA, 50 CFR 17 11)  In Massachusetts, Piping
Plovers nest an sandy coastal beaches and dunes which are relativelv tlat and free of vegetation. [hey often
build their nests in a narrow arca of land belween the hugh tide line and the toot af the coastal dunes. Terns
also nest on dunes and beaches with some or ne vegetation and forage for small fish, crustaceans, and otler
invertebrates in bays, inlels, sall marshes, ete. Tact sheets for these species can be found al ww w.nhesp.ory.

W mgsswildlife.org

Division ol Fisheries and Wildhife
I1eld Headquarters, One Rabbit LIl Road, Westharough, MA 01381 (508) 1R9-6300 17~ (308) 2R0-7801
An Agensy of the D paconcar of Cohernes Wi & Favironmental Lo Faforecment




.. 0440972009 09:39 FAX 508 693 8830 ERIC L PETERS

NHESP [l No 09-26421, Edgartown Puge 2 of 3

Based on a review of the information that was provided and the mformation that is currently contained in our
dalabase, the NHESP has dctermined thal this project, as currently propased, will not adversely affect the
actual Resource Area Habilat of state-pratected rare wildlife species (310 CMR 10.37 & 10.59) and will not result
in a prohibited “take” of slate-listed rare species (321 CMR 10.18) provided that the applicant adheres to the

following conditions.

¢ No excavation of the barrier beach or dunes or associated inlertidal arcas shall oceur between 1
April and 31 August uniess the following concditions are met-

1.

~

All arcas of suilable Piping Plover, Commun Tern, or [east Tern nesting habtat, as
determined by the NHESP, shall be identified and delineated with symbolic fencing and
warning signs on or before April 1 each year. Fenced areas shall be expanded if more areas
of suitable nesting habitat become available because of changing beach profiles or tide
conditions, or if plovers or letns are disturbed by passing or parked vehicles, or it such
disturbance is anticipated. All vehicular access into or through delincated habitats shall be
prohibited, ¢xcept in the immediale vicinity of the seclion of beach that is being excavated, by
equipment that is batng used to excavate the channel.

On al least 2 days during the week immediately preceding the planned excavation work, all
sections of beach through which vehicles associated will the work will pass, and all sections
of beach within 500 vards of the anticipated excavations, shall be surveyed by a qualified
shorebird monitor, as determined by NHESP, to deteriinne status and locatians of brevding
Piping Plovers, Common Terns, and Least Terns, their nests, and unfledged chicks. One of
these survevs shall occar within the 2 days immediately preceding the planned work.

Motprized vehiclas that are deemed essential [or excavatiny the pond opening shall travel on
sections of beuch where unfledged plaver or teen chicks are present anly if <uch travel is
absolutely necessary and no other reasonable travel routes are available, Such vehicles shall
frave] through sections of beach lhat are within 100 yards of unfledged chicks only if escorted
by a qualificd shorebird monitor, as determined by NIIESP, who has first determined ths
iocation of all unfladged chicks. '

All work shall immediately cease if the shorebird monitor determines that breeding Piping
Plovers, Common Terns, or Least Tarns are disturbed by passing vehicles or the excavation
work or that nests or unfledged chicks are likely (o be harmed by the work, and NHESP and
.S, Fish and Wildlife Service shall be notified immediately for further consultabion.

Nobw~thstanding conditions #1- 4 above, no excavalion shall be permitted within 100 yards
of any aclive nest or untledged chicks of Piping Plovers, Comman Terns, or Least Terns

Regardless of the Lming of the beach excavation and pond vpening, all materials excavaled
from the barrier beach and associated intertidal arcas shall be graded o a slope no steeper
than 10.1 hurizontal: vertical Sand fencing shall not be placed on these materials, nor shall
they be plarted with dune grass or ather vegelation.

On or betore September 30 of the year in whirh excavations occur, the applicant shall provide
to NHESP a briefl report that summarizes the dale(s) on which excavations occurred, the
width of the channel al the Hme of excavation, the maximum width of the channel that
resulted from the excavation and subsequent pond opening, the approximate time it took to
excavate the channel, the approximate time betwoeen completion of excavation and maximum
width of ¢channel after pond opening, the nama(s) and affiliation of the shorebird monitor(s).

o3
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NHESP File No. 19-26421, Edgartown Page 2 of 3

t
‘ the slatus of any breeding Piping Plovers, Common Terns, or Least Terns, lheir nests, or
i unfledged chicks on ar about the time that excavalions occurred. The report shall also
¥ confain a3 map with the locations of the excavated channel, the location and approximate
| width of the subsequent opening, and the location of any terrilorial pairs, nests, or unfledged
j chicks of plovers or terns that were present within 500 yards of the opening.
o

Provided the ahave-listed conditions are included in any Orders of Conditions issued by the Conservation
! Commission, and the applicant complies with all the conditions, the project will not rcsult in an adverse
impact to the Resource Area Ilabitats of state-listed wildlife species nor in a prohibited
specjes. A copy of the final Order of Conditions shall be sent to the NHESP sn’nultancously wilh the
applicant as slaled in the Procedures section of the WIPA (310 CMR 10.05(6)(e)).

I

]

-
3

This cvalualion Is based on Lhe masl recenl informalion available in the Natural Heritage database, which is
constantly being cxpanded and updated through ongoing research and invenlory. Please note that this
determination acdresses only the matter of state-listed wildlife habitat and docs not pertain to other wildlife
habitat issucs that may Dbe pertinent to the proposed project. Should your site plans change, or new rare
species informatian become available, this evaluation may be reconsidered. If you have any queshons
regarding this letter please contact Dr. Scott Melvin at (508) 389 6345.

Sincerely,
. ;/A‘A- UJ: ;/‘»l
£
é Thomas W. French, I'h.D.
, Assistant Director
Y
o2
. cc: Vineyard Land Surveying & Engineering
! Susi von Oettingen, U.S. I'ish & Wildlife Service
i MA DEP Southeastern Regian, Wellands Program
.‘.‘;
J
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STRATEGIC CONSULTING, INC.

ATTACHMENT 3
MassDEP Letter of June 17, 2009
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COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE QOFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS
DEPARTMENT OF ENVIRONMENTAL PROTECTION
SOUTHEAST REGIONAL OFFICE vec. & (1 6!6(
20 RIVERSIDE DRIVE, LAKEVILLE, MA 02347 508-946-2700

DEVAL L. PATRICK IAN A. BOWLES
Governor Secretary
TIMOTHY P. MURRAY LAURIE BURT
Lieutenant Governor . Coramissioner
-
JUN 1 7 2008
Richard Friedman and the Trustees RE: EDGARTOWN - Wetlands
of the Oyster Pond EP Trust File No. SE 20-1172,
¢/o Patrick van der Voorn Appeal/Acceptance
WILMERHALE for Superseding Order of Canditions —
60 State Strect Compliance with MEPA

Boston, MA 02109

Dear Mr. Friedman and Trustees;

Please be advised that the Department of Environmenlal Protection has received your appeal 1o the

Order of Conditions issued on the above-rcferenced file and that, in accordance with General Laws, Chapter
131, Scetion 40, the Department of Environmental Protection will muke a determination on whether the area
on which the proposcd work is to be done is significant to public or private watcr supply, to the ground
water supply, to flaod control, to storm damage prevention, to prevention of pollution, w protection of land
containing shelifish, to the protection of fisheries, and to the protcetion of wildlife habitat.

By copy of this letter, the applicant (the Pohogonut Trust) is advised Lhat the Department's
review of the project referenced above has been stayed because the project proposal exceeds the
following Wetlands, Waterways and Tidelands threshold(s) as found in 301 CMR 11.03 (3)(b):

ENF and other MEPA Review if the Secretary So Requires,

1. Provided that a Permit is required:

a. alteration of coastal dune, barrier beach or ...

Therefore, Lhe project is subject to review under the Massachusctts Environmental Policy Act
(MEPA), Massachusctts General Laws, Chapter 30, Sections 61-62H. Bcefore the Department can
complete its review of thc project and issue an appropriate Superseding Order of Conditions, an
Environmental Notification Form (ENF) must be filed with The Secretary of Environmental Affairs.
Blank ENF's may be obtained from:

Secretary

Executive OfTice of Environmental Affairs
MEPA Office

100 Cambridge Street, Suite 900

Boston, Massachusetts 02114

or on-line at;
http://www.mass.gov/cnvir/mepa/secondlevelpages/filingwithmepa.htm

This informarion is xvarlabie in aliernate farmar. Call Donald M. Guaes, ADA Coardinntar at Gt 7.884-10€7. TODW 866-539-7617 or 6178746868

DEP on tha World Wide Web  hrip:iwviww mass gov/dep
¥ Prinled on Recycled Paper
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Failure to file an ENT within seventy (70) days of this notification may result in the Department
issuing a Supcerseding Order of Condirions denying the proposed project without prejudice.

Afler completion of the MEPA process, the Department of Environmental Protection will issue a
Superseding Order imposing such conditions as will contribute to the protection of the interests described
herein.

The applicant is advised that no work, as proposed in the Notice of Intent for the above-
referenced file, shall be undertaken uatil the Final Order is issued by the Department of
Environmental Protection, and all administrative appeal periods have clapsed.

If you have any questions regarding this matter PLEASE CONTACT Tcaa J. Davies at (508)

946-2804,
Very truly yours,
1, s e
C[Z/jﬁ [ c’ﬁ E /@LA)—AT"II;_-L_
Elizabeth A. Kouloheras
Bureau of Resource Protection
ce: Edgartown Conservarion Commission
Pohogonut Trust
¢/ Enic Peters, Esq.
PO Box 1117

Edgartown, MA 02539

DEP-SERO Waterways
c.91 licensing and permits
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STRATEGIC CONSULTING, INC.

ATTACHMENT 4
Plan and Profile of Oyster Pond Opening dated March 16, 2009
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Assr. No. 41-1,18
Oyster Waotcha Midiands Assoc.

OYSTER POND

Assr. Parcel 42-1.101

Gune The Pchogonet Trust
oNnd pe .

Toh %&a
beach )
' »
approximate location of A e ang o

proposed channel Boaer <N §raas
A

A

OCEAN
PLAN SCALE 1" = 500"

Low Pond EL = 1.0

sand surface
(no vegetation)

High Pond EL = +4.0' to +6.0'

MLW EL=0.0' \

Bottom of Channel after outwash of pond

SECTION A-A

SECTION SCALE 1" = 40°

Sketch Plan of Land in

EDGARTOWN, MASS.

Surveyed For

THE POHOGONOT TRUST

Showing
The Barrier Beach of the Qyster Pond
ond the approximate location of the
proposed cut to the Oceon Vineyard Land Surveying & Engineering, Inc.
Scale 1" = 500 P.0. Box 421, West Tiebury, MA 02575
March 16, 2009 508-693~3774

Job No. 1000
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ATTACHMENT 5
Emergency Certification Forms of April 16 and June 5, 2009
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Massachusetts Depariment of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Emergency Certification Form

Massachusetts Wallands Pratection Act M,G.L. ¢, 131, §40

A. Emergency Information

~dggrliown Consexydqllon Comm =-inng
Issuance From vy Autharily
bBarrier boach at fyater Dond

1. Su@ Locauon:
Nvstar Pond has boen clonsaad siunce lal.e Necember 20NR. It needs

Z Reason for Emergency1.o brr openel ro ratse the salinitv, lower the wate
lavel, allowing migrating fish to e¢nter the pond, and to reduce

The rohogqonot Trust

1evels of nitroyen Ln The Lona.

3. Applcant to perform work

4 Public agency 10 perfarm work ar public agency ardedng the wark to be performed:

5. Date of Site visit, Start Dala” End Dale”

Ao e Yoq Moy 1H 200G
* 0 laver than 30 dnys komi{san o o 8 gays In ine
tA’e ol sn Immedioie Rwponso Aclion approved by
DEM In adarass an odinuzardous malanal rslease

6. Work {0 be allowed"
To cuf 2 channel aQcrusyg the barraicr beach so that OysiLer Pondg

ran boe openod tn the sca. Se¢ Novizw of Intent filed by The

Pohogonot Trust March 20, 2004, -DF_-'P L\\f an

' May nol include work beyond that neressary to abale the emergancy.

B. Signatures

Cerufied to be an Emergency by this Issuing Aulhonty

P Fns Do o5 teq

rman {0 92319118y, Dale L

e

W«C AP

A copy af this farm must be provided to the appropriate DEP Regional Office.

Faga vall
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Massachusetts Department of Environmental Protection
Bureau of Regource Protection - Wetlands

WPA Emergency Certification Form

Massachusetts Wetlands Protection Acl M.G.L. c. 131, §40

C. General Conditions

. ' Failure to comply with ali eondilions staled horem, and with ali refated stalutes and olnet Fagulatory
| measures, shall bu dwamed cause 1o revoke ar moaify this Emergancy Certification or subject (0
enforcement achon,

2 Tnig Emergency Certficauon does ngl grant any property rights or any exclusive prvileges; it does nol
authorize any injury to privale property or mvasion of property nghts

J Tris Emergency Certtfication does nol relievae the applicant ar any othar person of lhe nécessity of
complying win all olher applicable federal, state. ar Incal stalutes, ordinances. bylaws, or regulations.

4 Any work canducted beyond thal described above, and any work conducied Deyond that necassary lo
abaly the emergency. shall require tha filing of a Nolice of Intent.

5. The Agent or membees of the Conservation Commission and the Department of Envirenmental
Protection shall have tne nght 1o enter and mspect the area subjact (o this Emergency Cerification at
reasonable hours Lo evaluate comgliance wih thus Cerlification, and may fequire the submittal of any

: dala deerned necessary by the Gonservangn Commission or the Department far thal evalualion

6. Ths Emergenry Certification shall apoly to any conlraclur ur any ather person performing work
authonzed under (s Cenification.

! 7 Nowork may be authornized beyand 30 days irom the dale ot this certfication withoyt wrilten approval
ol the Depanment.

D. Special Conditions
_ scc axpcohed o

E. Appeals

Tne Depanment may. on ils own molion oF at the request of any parsan review an emergency

. cerliicauon Issued by a cons@rvatan commission and any work parmined thereundsr; a deridl by 3
cansenation commission of a request for emargency cerutication; or the fallure by a conservation
rommission la act within 24 hours of a requast for emergency certification. Such review shall nat
operale 10 siay ihe work permitted by the emergency cerhfication unless the Depantment spectiically so
otders, The Department's review shall bs conducted within seven days of: issvance by a conservatian
commussign of the emergency certification; denial by 2 copsarvation comrmission of ihe emergancy
certification: or failure by a conservation commissian ta acl within 24 haurs of a request for emergency
certification. If certification was improperly granted, or the work allowed thereunder 1s excessive or not

. required {o pratect the heallh and safety of citizens of the Commaonweatlth, ihe Department may reveke

the emergency certficaton, conditton the work permitted thereunder, or take such other aclion as it

! teemns appropriate.

WER LRENIv6y LbNilmamin Magde 407
An SV )y

r———l gy e - ——
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EDGARTOWN CONSERVATION COMMISSION
BOX 1063 EDGARTOWN, MASSACHUSE TS 02539
TELEPHONE: 508-627-6165
FAX: 508-627-6123

ATTACHMENT FOR EMERGENCY PERMIT
ISSUED TO THE POHOGONOT TRUST

The Kdgartown Conservation Commission voted unanimously at a
regular public mecting to issue the attached Emergency Cerlification for
the opening of Oyster Pond to the sea. The Commission finds the
opening necessary Lo protect the public health and safety for the
following reasons.

The Commission was presenticd with evidence that sevceral of the older
scptic systems, which metl minimum separation requirements when they
were designed, are now in non compliance with Title V. Spccifically, one
properly at the upper end of Oysicer Pond had a septic designed in 1981,
The scparation from the [each trenches to the groundwater was [our feet.
This scparation was based upon the level of Oyster Pond not cxceeding
[our feel above mean sea level (msl). The increased elevation of the pond
walers results in a rise in groundwater.

The Edgartown Shelllish Warden, who monitors the clevation and salinity
levels in Oyster Pond, testified that the level of the pond was currently at
five feet above msl. Weather reports for next week indicate several days
of rain. Without a managed opcening the pond could nisc to cight feet
above msl.

The Edgartown Board of Health Agent estimnates that several properlies
on the pond should be experiencing similar problems with a rise in
ground water. This is cither compromising the minimum separation to
groundwater, and/or has resulted in other components of s system being
in groundwater. As the pond gets higher more septic systems and
basements will be jeopardized. Pleasc scc the attached memo from the

[lealth Agent.

The Commission was presented with photos of water scepage in a
guesthouse basement along the main body of the pond. The finished
bascment of the main housc has sensors that indicate the groundwater
is two feel abovce the floor of the foundation. A scries of seven sump

ido5
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pumps has to date kept the water from infiltrating. Thc property
manager cxpressed concern that a power [ailure would result in
catastrophic flooding.

In addition to the concerns regarding protection of human health and
safety from compromised scptic systems and flooding bascments, the
pond needs to be cpened Lo lush the nitrogen out of the pond; increase
the salinity for the benefit of targel shellfish species; allow the
introduction of alewife and other finfish, all of which are critical to the
health and ccosystem of this estuary. [l is anlicipated that the Mass.
Esluarics Report on Oyster Pond will recommend [requent openings to
the sca as the primary management tool io prevent degradation of the
ecosystem.

Altending the mecting were attormneys for Lthe major stakeholders on the
pond. No objections for the approval were voiced. Mr. Richard Friedman
voiced support for the approval.

Conditions for approval:
1. This approval is for one opening this spring.
2. The Trust shall inform the riparian owners of the timing of this
opening as per their pasl praclices and those recently agreed upon

in private scttiements.

Datc of issuance: April 16, 2009

[doe
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TOWN OOFFl:EchEGOAFRTOWN 70 MAIN STREET
P Q. BOX 1596
BOARD OF HEALTH i MR G- R

FAX- 508 (27 G124

MEMO

TO: Jane Varkonda, [Fdgarmown Conservation Agent

FROM: Marnthew Poole, I'dgartown Health Agent W;/

Rl Pond height und groundwater clevations in Oyster Pond watershed. 'dgartown. MA

PDATLE: April 16, 2009

Dceur Jane.

In response to your inguiry about the potential for septic system compuonents o he subjected to
increased risk of tailing to meet mininium design code requirements i Oy ster Pond is allowed 1o
execed it’s customary high pond levels. [ offer the following response:

‘There are several septic systems atong Oyster Poud Rd. and Oy ster Wautcha Rd. based on
engincered designs that assume a maximum pond height and groundwarter elevation of
approximarely clevation 14, mean sea level, IFOyster Pond is allowed to exceed this historic
maximum pond height (elevation) for exlended periods of time. some of these septic systems
will experience groundwater clevalions higher than reasonably contemplated when desipned and
constructed. The elevated groundwater clevation resulting from the high pond will place the
performance of some of these septic svstems at risk. Namely | septic anks placed deep in the
ground to accept gravity flow from basement plumbing fiztures and pump chambers 1o then
pump the effluent 10 higher ground are at risk for ground water inundation. Groundwater
inundatian into a septic tank or pump chanber will cause system failure. Also. clevated
groundwater table will potentially compromise leaching arca separation requirements.

ILis assumed that any sy stem components thart fail to meet these basie code and design ,
requirements ate a risk ta public health and the environment.

Please feel free to contact me with any questions you havce on this maltler.
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Emergency Certification Form

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

A. Emergency Information

Edgartown Conservation Commission
Issuance From:

Issuing Authority

. . barrier beach at Oyster Pond
1. Site Location:

Oyster Pond has been closed since April 22. It needs to be
2 Reason for Emergency: onhened to raise the salinity, lower the water
level, allowing migrating fish to enter the pond, and to

reduce levels of nitrogen in the pond.
3. Applicant to perform work: The Pohogonot Trust

4. Public agency to perform work or public agency ordering the work to be performed:

5. Date of Site Visit: Start Date: End Date™:

o\2\09 L\s\oa 2\s\ o4

* ne later than 30 days from start date or 60 days in the
case of an Immediate Response Action approved by
DEP to address an oil’hazardous material release.

6. Work to be allowed*: .
To cut a cheannel across the barrier beach so that Oyster

Pond can be opened to the sea. See Notice of Intent filed by

The Pohogonot Trust March 20, 2009 and Order of Conditions

issued Mgy 21, 2009 (DEP file No.

* May not include work beyond that necessary to abate the emergency.

B. Signatures

Certified to be an Emergency by this Issuing Authority.

Signatures:

Chairman {or dgsi

Date

VIR P) Gottse

¥ »%ﬁ /‘i( )ﬁ( Y “// AT U
(Ntpjirenit—~
A s

1

A copy of this form must be provided to the appropriate DEP Regionai Office.

WPA Emergency Certification

Rev. 01/31/0

Page 1of 2



Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Emergency Certification Form

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

C. General Conditions

1. Failure to comply with all conditions stated herein, and with all related statutes and other regulatory
measures, shall be deemed cause to revoke or modify this Emergency Certification or subject to
enforcement action.

2. This Emergency Certification does not grant any property rights or any exclusive privileges; it does not
authorize any injury to private property or invasion of property rights.

w

. This Emergency Certification does not relieve the applicant or any other person of the necessity of
complying with all other applicable federal, state, or local statutes, ordinances, bylaws, or regulations.

LH

. Any work conducted beyond that described above, and any work conducted beyond that necessary to
abate the emergency, shall require the filing of a Notice of Intent.

5. The Agent or members of the Conservation Commission and the Department of Environmental
Protection shall have the right to enter and inspect the-area-subject to this Emergency Certification at
reasonable hours to evaluate compliance with this Certification, and may require the submittal of any
data deemed necessary by the Conservation Commission or the Department for that evaluation.

6. This Emergency Certification shall apply to any contractor or any other person performing work
authorized under this Certification.

7. No work may be authorized beyond 30 days from the date of this certification without written approval
of the Department.

D. Special Conditions

. _sea adrachred.

E. Appeals

The Department may, on its own motion or at the request of any person, review: an emergency
certification issued by a conservation commission and any work permitted thereunder; a denial by a
conservation commission of a request for emergency certification; or the failure by a conservation
commission to act within 24 hours of a request for emergency certification, Such review shall not
operate to stay the work permitted by the emergency certification unless the Department specifically so
orders. The Department’s review shall be conducted within seven days of: issuance by a conservation
commission of the emergency certification; denial by a conservation commission of the emergency
certification; or failure by a conservation commission to act within 24 hours of a request for emergency
certification. If certification was improperly granted, or the work allowed thereunder is excessive or not
required to protect the health and safety of citizens of the Commonwealth, the Department may revoke
the emergency certification, condition the work permitted thereunder, or take such other action as it
deems appropriate.
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EDGARTOWN CONSERVATION COMMISSION
BOX 1065 EDGARTOWN, MASSACHUSETTS 02539
TELEPHONE: 508-627-6165
FAX: 508-627-6123

ATTACHMENT FOR EMERGENCY PERMIT
ISSUED TO THE POHOGONOT TRUST

The Edgartown Conservation Commission voted unanimously at their
meeting on June 3, 2009 to issue an Emergency Permit for the gpening
of Oyster Pond to the sea. The Commission finds the opening necessary
to protect the public health and safety for the following reasons. This
evidence was presented at the hearing for the April 2009 opening. The
Commission finds that the facts have not changed from those presented
in April.

The Commission was presented with evidence that several of the older
septic systems, which met minimum separation requirements when they
were designed, are now in non-compliance with Title V. Specifically, one
property at the upper end of Oyster Pond had a septic designed in 1981.
The separation from the leach trenches to the groundwater was four feet.
This separation was based upon the level of Oyster Pond not exceeding
four feet above mean sea level (msl). The increased elevation of the pond
waters results in a rise in groundwater.

The Edgartown Shellfish Warden, who monitors the elevation and salinity
levels in Oyster Pond, testified that the level of the pond was currently at
five feet above msl. Weather reports for next week indicate several days
of rain. Without a managed opening the pond could rise to eight feet
above msl.

The Edgartown Board of Health Agent estimates that several properties
on the pond should be experiencing similar problems with a rise in
ground water. This is either compromising the minimum separation to
groundwater, and/or has resulted in other components of s system being
in groundwater. As the pond gets higher more septic systems and
basements will be jeopardized. Please see the attached memo from the
Health Agent.

The Commission was presented with photos of water seepage in a
guesthouse basement along the main body of the pond. The finished



basement of the main house has sensors that indicate the groundwater
is two feet above the floor of the foundation. A series of seven sump
pumps has to date kept the water from infiltrating. The property
manager expressed concern that a power failure would result in
catastrophic flooding.

In addition to the concerns regarding protection of human health and
safety from compromised septic systems and flooding basements, the
pond needs to be opened to flush the nitrogen out of the pond; increase
the salinity for the benefit of target shellfish species; allow the
introduction of alewife and other finfish, all of which are critical to the
health and ecosystem of this estuary. It is anticipated that the Mass.
Estuaries Report on Oyster Pond will recommend frequent openings to
the sea as the primary management tool to prevent degradation of the
ecosystem.

Conditions for approval:
1. This approval is for one opening within 30 days time.
2. The Trust shall inform the riparian owners of the timing of this
opening as per their past practices and those recently agreed upon

in private settlements.

Date of issuance: June 5, 2009



